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Offense Conduct
Druc QUANTITY —M ANDATORY MINIMUMS

Second Circuit vacates mandatory minimum sentenc
that was based on inclusion of relevant conduct that wa
not part of the offense of convictionDefendant was arrest

in November 1991 and charged with possession of a firearm

connection with a drug trafficking offense and possessio
cocaine with intent to sell. In February 1992, defendant
arrested again and charged with conspiracy to posses
intent to distribute and conspiracy to distribute cocaine. P

ant to a plea agreement, he was convicted of the Nove B¢

weapons charge and the February charges; the Novemb
charge was dropped. In sentencing defendant on the Fe
drug charges, which involved .431 grams of cocaine bas
district court included the 12.86 grams of cocaine bas
volved in the November transaction and sentenced defe
to the mandatory minimum five-year sentence for a conspi
involving more than five grams of cocaine base, 21 U.
§8841(b)(1) and 846.

The appellate court remanded, holding that the Nove
drug amount could be included as relevant conduct in co
ing the guideline sentence, if appropriate, but could no
counted toward the mandatory minimum. “Unlike the Gui
lines, which require a sentencing court to consider si
conduct in setting a sentence, the statutory mandatory
mum sentences of 21 U.S.C. §841(b)(1) apply only to
conduct which actually resulted in a conviction under t
statute. Thus, the district court erred in concluding tha
should include the cocaine from the November episode
only asrelated conduct relevantto the base offense level f
February episode, but also in determining whether the ma
tory minimum for the February offense applied. . . . [Sec
841(b)(1)] indicates that the minimum applies to the quar
involved in the charged, and proven, violation of §841(a
this case, Darmand’s violation of §841(a) was found to
volve only .431 grams. Consequently, the mandatory
mum should not have been imposed.”

U.S. v. DarmandNo. 93-1009 (2d Cir. Sept. 8, 199
(Oakes, J.).

SeeQutlineat 11.A.3.

Druc QuanTiTy —RELEVANT CONDUCT
U.S. v. Adams] F.3d 1566 (11th Cir. 1993) (Remandg

In determining what drug amounts were reasonably fore
able to conspiracy defendant who had participated in only
abortive flight to pick up marijuana, it was error to attribute
him “a hypothetical second load that [he] never attempte
transport.” While it may sometimes be appropriate to ho
defendantliable for other flights, “[a] sentencing court may
speculate on the extent of a defendant’s involvement
conspiracy; instead, such a finding must be supported
preponderance of the evidence. . . .. There was no evideng

Adams intended to be involved with another flight or that it
was foreseeable to him that there would be another flight.”).
SeeQOutlineat 11.A.1.

9Criminal History

nG@PNSOLIDATED OR RELATED CASES
s Seventh Circuit holds that there must have been a for-

Wia| consolidation order or other judicial determination

r&or prior convictions to be “consolidated for sentencing.”
district court sentenced defendant as a career offender
finding that two of defendant’s prior convictions for bank
ery—which had been charged in the same indictment—

e related, but that a third, separately indicted robbery was

"not. Defendant argued that the convictions had been “consoli-
$afed for sentencing,” § 4A1.2, comment. (n.3). “Both indict-
rd’E?”tS were returned by the same grand jury at the same time.
‘Hhe cases, which had separate docket numbers, were assigned
to the same judge and identical bonds were set. The charges
spceeded together through arraignment, motions, motion
1garing, plea agreement, plea hearing, sentence hearing, and
sidbsequent sentence modification. All three offenses . . . were
the subject of Russell's plea agreement. Russell received 15-
idgar concurrent sentences for each of the three offenses, in
megparate orders, but one order referring to the separate cases
tR% number modified the sentences to ten years on each count.”
hahe districtjudge determined that the separate offenses, indict-
stents, minute sheets, judgments, and convictions “do not
§Hggest consolidation.” Also, there was no formal consolida-
»iiRB order, and the two robberies in the first indictment were
ng@mmitted by defendant alone while the third was by defen-
iglant and his brother.
ity The appellate court affirmed, noting initially that Appli-
_ftion Note 3 is binding and thus consolidated sentences must
iRe treated as related, but that “the commentary does not answer
ke question of when sentences should be deemed to have been
‘consolidated’ for sentencing.” The court concluded that “the
3purpose of the guideline would best be implemented by requir-
ing either a formal order of consolidation or arecord that shows
the sentencing court considered the cases sufficiently related
for consolidation and effec-tively entered one sentence for the
multiple convictions. . . . In other words, there must be a
xdudicial determination by the sentencing judge that the cases
S@ee to be consolidated, treated as one, for sentencing purposes.
abensolidation should not occur by accident through the hap-
2 foenstance of the schedul-ing of a court hearing or the kind of
ddapers filed in the case or the administrative handling of the
Idcase.”

not In this case, although there were “many characteristics of
irm&onsolidated sentencing,” the district court “did not err in
byreating the two separate indictments as ‘unrelated.” The
edppellate court found that “there was no showing that there was
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arequest in the plea agreement that the cases be consolidaedothing atypical or unusual in the fact that the particular
for sentencing purposes. The cases were continually treateplasts here were male, old, and possibly weakif)U.S. v.
separate except for the various court proceedings being heldathegrove 974 F.2d 55, 56 (7th Cit992) (poor quality of
the same time before the same judge. . . . There is nothing|imtlagijuana is not ground for downward departure).
record to indicate that the district court considered or madg@eOutlineat 11.B.2 and VI.C.4.b.
determ_lnanonthatthe cases were so related that they should b%.S. V. Hadaway998 F.2d 917 (11th Cir. 1993) (Re-
consolidated for sentencing purposes because one overall . . ;
: : m?nded. Defendant, who pled guilty to possession of an
sentence would be appropriate for the three crimes, orthat, d o
L untegistered sawed-off shotgun, claimed the district court
except for the concurrent provision, the sentence for one : .
- rred by refusing to consider a downward departure on the
conviction was somehow affected by the conduct unde g

other charge. At each hearing the two indictments were tr a%(aunds that his conduct was “outside the heartland” of such

as separate cases, and there is nothing to show that the sen é\j » did not cause the harm the law was intended to prevent

for any charge would have been different if the cases had|b enaverr_ed f[hat he acquired the_gun onawhim, r_n_eant to keep
heard on different days before different judges at entr [f s a curiosity or for parts, and did not even know if it worked),

ely o . . :
. . N and the rural community in which he lives considers the
separate sentencing hearings. sentence to be excessive. The appellate court remanded be-
U.S. v. RusselR F.3d 200 (7th Cir. 1993). e - (neapp :
. cause “it is clear that the district court had the authority to
SeeQOutlineat IV.A.1.c. e .
depart downward if it were persuaded that Hadaway’s case
CaReEer OFFENDER PrOVISION truly was ‘atypical . . . where conduct significantly differs from
U.S. v. Hayes\o. 91-30432 (9th Cir. Oct. 8, 1993) (Ordethe norm,” U.S.S.G. CH, Pt.A, n.4(b), or that Hadaway's
amending original opinion at 994 F.2d 714, to remove holdiegnduct threatened lesser harms, U.S.S.G. §5K2pl4,”
that the offense of felon in possession of a sawed-off shatddmwever, departure cannot be based on the community’s view
is a crime of violence: “Because we hold that possession pfadithe crime: “[W]e join the First and Fifth Circuits in holding
unregistered sawed-off shotgun is a crime of violence, we heéleat departures based on ‘community standards’ are not per-
not decide whether being a felon in possession of a sawedroitted.” See U.S. v. BarbontiB07 F.2d 1494 (5th Cir. 1990)
shotgun is a crime of violence.” Defendant’s status as car@ejecting upward departure for community standatds; v.
offender is reaffirmed.). Aguilar-Pena,887F.2d347 (1sCir. 1989)(same).).
Note to readers: This affects the entriesfayesn 5GSU#14 | SeeOutlineat VI.B.2 and VI.C.4.b.
andOQutlineat IV.B.1.b.

| licati inciol Probation and Supervised Release
Genera App ication PI’II’ICIp €s RevocaTiION oF SUPERVISED RELEASE

ReLevanT ConbDucT U.S. v. Levi2F.3d842 (8thCir. 1993) (Affirmed: Ex Post

U.S. v. CarrozzalNo. 92-1798 (1st Cir. Sept. 16, 1993Facto Clause is not violated by application of amended revo-
(Campbell, Sr. J.) (Remanded: In sentencing RICO defendaattion policy statements, § 7B1 (Nd@90), to defendant who
district court erred in “conclud[ing] that relevant conduct in @mmitted the underlying offense before the amendments but
RICO case was, as a matter of law, limited to the specifiblated his supervised release afterwards: “This court has
predicate acts charged against the defendant . . . and canflugid that the sentencing court is required only to ‘consider’
relating to the charged predicates. . . . We hold that relev@htapter 7 policy statements. . . . Being merely ad-visory, a
conduct in a RICO case includes all conduct reasonal@itapter 7 policy statement is not a law within the meaning of
foreseeable to the particular defendant in furtherance of the Ex Post Facto Clause. . . . Consequently, the fact that the
RICO enterprise to which he belongs.” Also, “the term ‘undedistrict court considered a Chapter 7 policy state-ment that had
lying racketeering activity’ in 8 2E1.1(a)(2) means simply artyeen amended subsequentto Levi's initial sentencing does not
act, whether or not charged against the defendant personathplicate the Ex Post Facto ClauseSge also U.S. v. Schram,
that qualifies as a RICO predicate act under 18 U.5Ko. 92-30023 (9tiCir. July 22,1993) (Farris, J.) (Affirmed:
§1961(1) and is otherwise relevant conduct under § 1B1.Bistrict court correctly applied Nov. 1990 version of § 7B1
However, the statutory maximum sentence, which for RIC&en though defendant’s underlying offense occurred before
can be increased depending on the seriousness of the undgrén: “Sections 7B1.3 and 7B1.4 were amended before
ing racketeering activity, “must be determined by the condu®thram violated the terms of his supervised release. They were
alleged within the four corners of the indictment,” and umot applied ‘retroactively’ because they were not applied to
charged relevant conduct affects only where defendantcénduct completed prior to their enactmentCj. U.S. v.
sentenced within the statutory range.). Bermudez974 F.2d 12, 13-14 (2dir. 1992) (per curiam)
SeeQOutlinegenerally at I.A.4. (consider Chapter 7 policy statements after revocation of
supervised release even though defendant was originally sen-
tenced before effective date of Guidelines).
SeeOutlinegenerally at VII.

Departures
MITIGATING CIRCUMSTANCES

U.S. v. BenishNo. 92-3311 (3d Cir. Sept. 16, 1993) ) )
(Sloviter, C.J.) (Affirmed: “The exclusive focus [in § 2D1.1[Certiorari Granted:
on the number of marijuana plants leads us to conclude that thel).S. v. Nichols979 F.2d 402 (6th Cir. 1992krt. granted,
Commission considered and rejected any other factors. THN@; 92-8556 (Sept. 28, 1993). Issue: Whether a prior
we see no basis on which a district court could conclude thatt#eounseled misdemeanor conviction can be used in calculat-
age or sex of particular marijuana plants are factors that hdv@defendant's criminal history score.
not ‘adequately’ been considered by the Commission. . . | \®eeOutlineat IV.A.5.




